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Private Equity: Cayman Islands

Cayman Islands: Private Equity

1. What proportion of transactions have involved
a financial sponsor as a buyer or seller in the
jurisdiction over the last 24 months?

While accurate Cayman Islands- specific data is not
available, over the last 24 months, a significant
proportion of M&A transactions involving Cayman Islands
vehicles have involved a financial sponsor as either a
buyer or seller, and in a number of cases, both, following
the general global trends. In respect of such global
trends, according to data from Refinitiv and BCG analysis,
, whilst global M&A activity levels remain below historical
norms, approximately US$1.6 trillion in deals were
announced in the first nine months of 2024, representing
a 10% increase in deal value versus the same period in
2023.

2. What are the main differences in M&A
transaction terms between acquiring a business
from a trade seller and financial sponsor backed
company in your jurisdiction?

The vast majority of Cayman Islands M&A activity is
cross-border, with underlying target entities usually
located onshore. As a result, the drivers of a financial
sponsor are aligned with those prevailing in its own
jurisdiction as well as those of the underlying target, and
transactions are usually structured with the intent of
ensuring a 'clean exit' for a financial sponsor, in order to
ensure maximum certainty of sale proceeds for prompt
distribution to investors. As with onshore transactions,
the complexity of business separation in an acquisition
from a trade seller requires more involved structuring. In
a sale of a sponsor-backed vehicle, it is likely that the
sellers will provide more limited warranties, with broader
business warranties being provided by management — in
contrast, trade sellers will usually provide both.

3. On an acquisition of shares, what is the
process for effecting the transfer of the shares
and are transfer taxes payable?

Shares in Cayman Islands companies are intangibles and
not capable of transfer by delivery. Transfer is effected by
execution and delivery of an instrument of transfer and
appropriate entries being made in the register of
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members of the company. Usually, shares of Cayman
Islands companies are uncertificated, and where the
subject company is listed on a recognised stock
exchange, the Companies Act (As Revised) of the Cayman
Islands facilitates transfers in accordance with the rules
and regulations of the relevant stock exchange.

4. How do financial sponsors provide comfort to
sellers where the purchasing entity is a special
purpose vehicle?

It is common for financial sponsors to use a newly
formed special purpose vehicle (an “SPV") as a
purchasing entity, and in those circumstances, financial
sponsors typically provide comfort to a seller in the form
of commitment letters, in relation to both the equity
funding to be provided to the SPV and any debt
component of the purchase price. Such commitment
letters are generally delivered at signing to provide
comfort that the acquiring SPV will be adequately funded
at closing, and in the case of debt funding, may be
accompanied by an agreed form of interim facility
agreement. Reverse termination fee provisions are
common in deal documentation, supported by a
guarantee from the financial sponsor in relation to the
SPV's obligations.

5. How prevalent is the use of locked box pricing
mechanisms in your jurisdiction and in what
circumstances are these ordinarily seen?

For Cayman Islands buyers, ‘'locked box' pricing
mechanisms are more prevalent where the target entity is
a UK or European business, and less common for US or
Asian targets. The locked box model is attractive to
financial sponsor sellers due to the avoidance of the need
for closing accounts and the ability to limit post-closing
disputes which may arise with their preparation. Locked
box pricing also assists financial sponsor sellers with
certainty as to sale proceeds and amounts available for
distribution to investors as a result, due to the reduced
need for retentions for post-closing adjustments.
Transactions with trade sellers are, as in other
jurisdictions, less suited to locked box pricing, due to the
complexities of business separations and carve-outs.
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6. What are the typical methods and constructs
of how risk is allocated between a buyer and
seller?

Risk allocation for transactions involving a Cayman
Islands buyer or seller usually follow the market standard
for the jurisdiction where the underlying target is
primarily located. Following US and UK market standards
in particular, deal certainty is addressed through use of
termination fees and appropriate closing conditions,
whilst business risk is addressed via representations,
warranties and indemnification, often backed by Warranty
and Indemnity (W&I) insurance. In competitive bid
scenarios, ‘clean exit' deals are preferred, and conditions
to closing extending beyond competition/anti-trust and
other regulatory consents are resisted by sellers, as are
escrows for contingent liabilities. In these deals,
increasingly W&I insurance is replacing more traditional
post-closing holdbacks for indemnity claims.

7. How prevalent is the use of W&I insurance in
your transactions?

As noted above, transactions involving a Cayman Islands
buyer or seller usually follow the market standard for the
jurisdiction where the target is primarily located. This is
particularly true where W&I insurance is required, and its
use and availability is largely determined by the
standards in the applicable onshore jurisdiction. As such,
its use has become more prevalent for US-based targets
and is common for private equity exits for UK-based
businesses.

8. How active have financial sponsors been in
acquiring publicly listed companies?

Take-private transactions of publicly listed Cayman
Islands companies are relatively uncommon and
generally follow global trends, with 2024 (so far) seeing a
general uptick, particularly in the tech industry. Two of
the most significant take-private transactions of publicly
listed Cayman Islands companies in the last 12 months
were: (i) the acquisition by General Atlantic and
Dragoneer Investment Group of Arco Platform Limited, a
leading provider of software solutions for K-12 schools in
Brazil, in a deal valued at approximately USS$1.5 billion;
and (ii) the acquisition by Bain Capital of Chindata Group
Holdings Limited, China's biggest data-centre provider, in
a deal with an implied equity value of US$3.16 billion.

9. Outside of anti-trust and heavily regulated
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sectors, are there any foreign investment
controls or other governmental consents which
are typically required to be made by financial
sponsors?

The Cayman Islands has certain local company control
laws which require majority Caymanian ownership of
local business, absent specific regulatory consent.
However, given that the vast majority of Cayman Islands
M&A activity involves target businesses located outside
the Cayman Islands, such controls are not usually
applicable to M&A transactions involving Cayman Islands
entities. However, to the extent that the target business
does involve Cayman Islands operating entities, change
of control consents would usually be required.

10. How is the risk of merger clearance normally
dealt with where a financial sponsor is the
acquirer?

Risk of merger clearance for M&A transactions involving
Cayman Islands entities is usually an onshore matter, as
unless the target group includes a Cayman Islands
operating company, Cayman Islands regulatory consent
will not be required. Following the usual position in the
relevant onshore jurisdiction, deal documentation will
likely include appropriate risk mitigation provisions,
including, for example, split signing and closing to allow
merger clearance to be obtained, or a 'hell or high water’
provision for the merger clearance.

11. Have you seen an increase in (A) the number
of minority investments undertaken by financial
sponsors and are they typically structured as
equity investments with certain minority
protections or as debt-like investments with
rights to participate in the equity upside; and (B)
‘continuation fund' transactions where a financial
sponsor divests one or more portfolio companies
to funds managed by the same sponsor?

Minority deals have become more common as a partial
exit strategy for existing financial sponsor backed
portfolio companies, and for Cayman Islands vehicles, are
predominantly structured as equity investments, both as
common share investments with limited approval rights
or preferred equity structures with conversion rights, less
commonly coupled with warrant issuances. Continuation
funds continue to be attractive to financial sponsors as
both a way to realize liquidity for investors and to hold on
to their prized assets, but the growth of such funds
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experienced in 2023 appears to have somewhat tapered
in 2024, perhaps due to a recovery in capital markets
activity.

12. How are management incentive schemes
typically structured?

Management incentive schemes for Cayman Islands
vehicles are structured in a number of ways, being flexible
enough to allow optimal tax treatment for onshore based
participants. For schemes with key US-based
participants, equity participations structured so as to
qualify as profits interests are very common, with
phantom equity provisions for participants in
jurisdictions where direct participation is less than
optimal. Cayman Islands law is flexible enough to
accommodate fulsome equity and stock incentive plans,
which allow for option schemes to sit alongside restricted
stock units and phantom units. While specific structuring
of incentive schemes is very deal-specific, terms often
include staggered time-based and performance-based
vesting, and full vesting upon exit provided a certain IRR
and cash exit multiple is achieved by the financial
sponsor.

13. Are there any specific tax rules which
commonly feature in the structuring of
management's incentive schemes?

The Cayman Islands currently has no form of income,
corporate or capital gains tax and no estate duty,
inheritance tax or gift tax. Structuring of management
incentive schemes for Cayman Islands vehicles is largely
driven by the desire to achieve optimal tax treatment for
onshore based participants, and Cayman Islands law is
flexible enough to allow for scheme structures which
accommodate a number of differing jurisdictional
considerations.

14. Are senior managers subject to non-
competes and if so what is the general duration?

Employment contracts for management will rarely be
Cayman Islands law governed, and non-competes will
generally be driven by the applicable employment law and
market standards in the jurisdiction in which the
employee is located.

15. How does a financial sponsor typically ensure
it has control over material business decisions
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made by the portfolio company and what are the
typical documents used to regulate the
governance of the portfolio company?

Shareholder governance rights are contained in the
constitutional documents of the Cayman Islands vehicle
and any associated shareholders agreement. Key control
mechanisms include director or manager appointment
rights, and inclusion of prescribed "reserved matters”
over which certain shareholders or classes of
shareholders have consent or veto rights. Such rights and
controls are often expressed to apply not only at the level
of the Cayman Islands vehicle, but also at the portfolio
company level and any intermediate subsidiaries. Often,
the shareholders agreement has a governing law other
than Cayman Islands law, and care needs to be taken to
ensure that the agreed contractual position is adequately
addressed in the constitutional documents to avoid
conflict of law complications.

16. Is it common to use management pooling
vehicles where there are a large number of
employee shareholders?

Use of management pooling vehicles in Cayman Islands
deals varies depending on the onshore jurisdiction in
which employees are located. Pooling vehicles and
employee benefit trusts are more common in structures
with a significant number of Asian-based employees or
where the vehicle has a very large number of equity
incentive participants, while US-based employees are
more likely to participate directly. If a management
pooling vehicle is used, it is also likely to be a Cayman
Islands vehicle.

17. What are the most commonly used debt
finance capital structures across small, medium
and large financings?

There are a number of different structuring options
available to entities in small, medium and large capital
financings. Cayman Islands law is very flexible and
creditor-friendly in terms of pre and post insolvency
treatment. As such, we see financings being at all levels
of fund and corporate structures including fund level
financings, GP and manager financings, portfolio or
investment company structuring as well as the use of
bankruptcy remote vehicles. In the last 12 months, we
have seen the continued use of bankruptcy remote
vehicles and NAV facilities with credit levels and
borrowing base determined by clear, identifiable assets
and downstream securities capable of valuation and over
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which a comprehensive (and often multi-jurisdictional)
security package typically is taken.

18. Is financial assistance legislation applicable
to debt financing arrangements? If so, how is
that normally dealt with?

There is no statutory provision under the Companies Act
(As Revised) of the Cayman Islands that mirrors the
statutory prohibitions on financial assistance contained
in the English Companies Law. In the absence of such a
statutory provision, financial assistance is not in and of
itself unlawful. The directors of a Cayman Islands
company must, however, ensure that a transaction is in
the best interests of the company and is carried out on a
proper commercial basis; otherwise, the transaction can
be impugned on the basis of breach of fiduciary duty.

19. For a typical financing, is there a standard
form of credit agreement used which is then
negotiated and typically how material is the level
of negotiation?

There is no standard form of credit agreement used
across financing transactions. The form of credit
agreement varies from deal to deal and depends upon
who are involved as the lenders and as their onshore
counsel, as those parties will typically have their own
preferred precedent form of agreement, assuming they
are not looking to use the industry form of agreement
(LMA or ISDA forms). Negotiation of the commercial
terms is led by onshore counsel. Typically, the Cayman
Islands -specific points subject to negotiation are limited
to a few key items, unless the security package includes

Cayman Islands law governed security, in which case the
negotiation of the Cayman Islands -specific items
becomes more significant.

20. What have been the key areas of negotiation
between borrowers and lenders in the last two
years?

The key areas of negotiation of Cayman Islands specific
items tend to be the terms of any Cayman Islands law
governed security and compliance with regulatory
requirements. The most notable regulatory development
in the Cayman Islands in the last few years has been the
introduction of a private funds law regime, with more than
17,000 investment funds now registered with the Cayman
Islands Monetary Authority under the Private Funds Act
(As Revised). Introduced in 2020, the regime placed new
obligations on borrowers that needed to be addressed by
the transaction loan documentation and legal opinions,
with the relevant provisions of loan documentation
involving such funds having become largely standarised.

21. Have you seen an increase or use of private
equity credit funds as sources of debt capital?

Yes. According to Morgan Stanley, the size of the private
credit market at the start of 2024 was approximately
US$1.5 trillion, compared to approximately USS$1 trillion
in 2020, and is estimated to grow by US$2.8 trillion by
2028. The traditional financing model known to the
market is becoming more sophisticated and diverse with
a large number of non-financial institutional entities
looking to take advantage of the use and benefits of
offshore credit funds.
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