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JUDGMENT

1. Introduction
1.1.  Preliminary matters

This is the judgment of the Court in relation to applications filed by four sets of Defendants to set

aside an order of this Court made ex parte on 17t May 2022 (the ‘Ex Parte Hearing'), which had



granted the Claimant permission to serve them out of the jurisdiction, or alternatively an order

staying the proceedings on the grounds of forum non conveniens (collectively, the ‘Applications’).

2] On 7t December 2023, the Court handed down its decision in relation to the Applications with

written reasons to follow. The Applications were granted. These are the written reasons.

[3] For ease of reference, the relevant Defendants will be referred to by number. Thus, for example,

the First Defendant, Mr. Timur Sabyrbaev, will be referred to as ‘D1'.

[4] The Applications were made by D9, D44 to D45 and D47 to D51.

[5] D9 is an individual, Mr. Saduakas Mameshtegi.

[6] D44 and D45 will be referred to as the ‘ADM Defendants’.

[7] D47 will be referred to as ‘Grove’.

[8] D48 to D51 will be referred to as the ‘Bunge Defendants’.

9] The Claimant, which will be referred to as ‘BTA’, is a joint stock company formed under the laws of

the Republic of Kazakhstan.

[10]  According to BTA's Amended Statement of Claim filed in these proceedings, between 20t May
2005 and his dismissal in February 2009, the Chairman of the BTA Board of Directors had been
Mr. Mukhtar Ablyazov. Mr. Ablyazov is D52 in these proceedings.

[11]  The Courtis told that Mr. Ablyazov:
(1) Is a Kazakh national;
(2) His present whereabouts are said to be unknown;
3) He was at all material times a member of BTA’s ‘Investment Committee’, a body

established in 2006 but without any formal or legal standing within BTA, which he
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[12]

[13]

controlled, and which was used to approve lending decisions already taken by him or
taken by others at his behest and/or instruction;
(4) He was formally removed as a member of BTA’s Board of Directors on 6t March 2009;
(5) From at least July 2002 until February 2009 Mr. Ablyazov held an undisclosed majority

stake in BTA through a network of offshore companies, trustees and nominees.

The Defendants to the present claim may be divided into five broad categories:

(1) Various Kazakh former officers and employees of BTA: Ds 1-14, all of whom, apart from
D1, are said to be resident in Kazakhstan.

(2) Certain BVI and foreign-incorporated SPV companies: Ds 15-28. The BVI companies
within this general category are Ds 15-18, 20-23 and 27.

(3) Former directors of the SPV companies: Ds 29-42. None are or have ever been resident in
the BVI.

(4) Various foreign commodities companies and certain of their current or former employees:
Ds 43-51 (‘the Commodities Sellers’).

(5) Certain former senior officers of BTA: Ds 52-54.

In the claim, it is said that BTA was the victim of a fraudulent scheme concerning the issue of
approximately 100 high value letters of credit (‘'L/Cs’) between approximately March 2005 and
January 2009 which resulted, BTA says, in a total loss to BTA of approximately U$230 million (the
‘Scheme’). The Defendants are alleged to have been involved in different ways in the Scheme and
are, variously, as alluded to above,

(1) former employees of BTA (D1 - D14), all of whom apparently stopped working for BTA
many years ago;

(2) SPVs alleged to have been owned and controlled by Mr. Ablyazov (D15 — D28);

(3) former directors of the SPVs (D29 - D42);

(4) commodities companies or traders, or their current or former employees (D43 — D51);

(5) Mr. Ablyazov, the former Chairman of BTA, who was dismissed in February 2009 (D52);
(6) Mr. Roman Solodchenko, a senior figure in BTA occupying multiple roles over time (D53);
(7) Mr. Zhaksylyk Zharimbetov, former First Deputy Chairman of the management Board of
BTA, amongst other roles (D54).



[14]  BTA alleges that, pursuant to the Scheme, employees of BTA unlawfully combined to act to the

detriment of BTA and for the benefit of Mr. Ablyazov and/or his close associates.

[15]  BTA brought proceedings in the English Courts, as well as in other jurisdictions, against Mr.
Ablyazov in mid-2009, shortly after he had ceased being Chairman. After much strenuous litigation
various judgments were entered against him in 2013 (i.e., ten (10) years ago) in the aggregate sum
of over US$4.4 billion (see, e.g., JSC BTA Bank v Ablyazov'). Numerous other defendants were
also sued in the same and related proceedings. This litigation generated dozens of reported
judgments. As Teare J noted in the judgment just cited (at paragraph (3)), BTA pressed its claims
‘with notable vigour'. In that case, the English High Court entered judgment against Mr.
Zharimbetov for over US$1.5 billion (see paragraphs (349)-(350)). Judgment was also obtained in
2013 against Mr. Solodchenko.

[16]  Of present relevance:

(1) On 30t April 2009, BTA obtained judgment in default against BVI SPV Mabco Inc (here
D23) in the sum of US$20,739,458.27 in the Specialised Interdistrict Economic Court of
Almaty, Kazakhstan.

(2) On 30t April 2009, BTA obtained judgment in default against BVI SPV Tramlanes
Investments Limited (here D27) in the sum of US$65,398,505.53 in the Specialised
Interdistrict Economic Court of Almaty, Kazakhstan.

(3) On 30t April 2009, BTA obtained judgment in default against BVI SPV AEG Systems, Inc.
(here D15) in the sums of US$47,451,854.80 & US$43,200,000 in the Specialised
Interdistrict Economic Court of Almaty, Kazakhstan.

(4) On 30t April 2009, BTA obtained judgment in default against BVI SPV Carsonway Limited
(here D17) in the sum of US$70,077,920 in the Specialised Interdistrict Economic Court of
Almaty, Kazakhstan.

(5) Between August 2010, and April 2011 BTA obtained orders for the appointment of joint

receivers (the 'Receivers') in England (‘the Receivership Orders’).

(2013) EWHC 510 (Comm).



[17]

[18]

(6) On 15t July 2011, BTA obtained recognition of the Receivership Order in the BVI (‘BVI
Recognition Order’).

(7) On 13t October 2011, BTA obtained recognition of the Receivership Order in the
Seychelles (‘Seychelles Recognition Order’).

(8) On 10" November 2011, our Court of Appeal gave judgment in relation to the BVI
Recognition Order in the BVI.

9) On 19th March 2013, Teare J (in the High Court of England and Wales) found that Mr.
Ablyazov had perpetrated frauds which led to the misappropriation of sums exceeding
US$1.5 billion.

(10)  On 26% November 2013, Henderson J (in the High Court of England and Wales) granted
BTA summary judgment in the amount of US$295 million in respect of Mr. Ablyazov's

fraudulent misappropriation of assets.

Upon BTA’s applications, the Receivership Orders were recognised in the BVl in 2011 and were
subsequently discharged some 7 to 8 years later in 2018-2019. None of the SPVs participated in or
defended (at any stage) either the English or BVI proceedings. As argued by some of the
Applicants, had the Receivers (being three partners in KPMG) who were appointed (and who
instructed the leading firm of Freshfields LLP as their solicitors) located any assets belonging to the
BVI SPVs they would have done so long ago; the discharge of the appointment of the Receivers

likely occurred because they no longer served any useful purpose to BTA.

1.2 Historic standing of the BVI SPVs

Between 30t December 2010 and 30t April 2020, eight of the nine BVI SPV's were struck off the
Register of Companies (‘the Register’) and thereafter dissolved. In each case, those eight BVI
SPVs were stuck off on various dates as long ago as 2010-2013, and dissolved on various dates
between 2017 and 2020. Thus:

(1) On 30t December 2010, D17 and D27 were struck off the Register and dissolved on 29th
December 2017.



[19]

[20]

[21]

[22]

[23]

[24]

[25]

(2) On 1stNovember 2011, D15, D18 and D23 were struck off the Register and dissolved on
31st October 2018.

(3) On 1st May 2013, D16, D20 and D21 were struck of the Register and dissolved on 30t
April 2020.

(4) On 1st May 2020, D22 was struck off the Register (but not dissolved).

1.3 Historic standing of the Non-BVI SPVs

On 5t April 2011, each of D19 and D24, Seychelles companies, had annual fees last due.

On 11t May 2011, D26, a Seychelles company, had annual fees last due.

On 31st August 2021, D25, a Seychelles company, had annual fees last due.

On 6t December 2022 (i.e., after the Ex Parte Hearing on 17t May 2022), a company search
disclosed that each of D24, D25; and D26 were dissolved.

On 21st April 2021, D28 (‘Moranta’), a Cyprus company, was dissolved.

BTA did not apply to restore the non-BVI SPVs to their respective corporate registers, even though
BTA nonetheless joined them as Defendants, and, on BTA’s own case, the identity of which
offshore SPV would be used to give effect to the impugned transactions was irrelevant. Put more
simply, BTA chose to restore the BVI SPVs but not the non-BVI SPVs.

1.4 Restoration of eight of the BVI SPVs to the Register

On 14t September 2021, BTA issued (by Fixed Date Claim Form) an urgent application (‘the
Restoration Application’) to restore eight of the nine BVI SPVs to the Register. No application was

made in respect of Daniels Tradecorp Inc. (D22) which had been struck off but not dissolved. The
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[26]

[27]

[28]

[29]

[30]

[31]

[32]

locus standi BTA claimed for the purposes of the Restoration Application was as a creditor of the
offshore SPVs and/or as a person who can establish an interest in having each of these companies
restored to the Register, in that BTA has a cause of action against and intends to pursue a claim

against each of the companies.

It should be understood that BTA did not own, nor control, any of these offshore SPVs. Nor did

BTA have internal documents for these companies, such as their Register of Directors.

It appears to be uncontroversial between the parties who appeared before the Court at the
hearings of the present Applications that these offshore SPVs were directly or indirectly owned

and/or controlled by Mr. Ablyazov.

As assets, or potential assets of Mr. Ablyazov, the BVI SPVs and their assets had all been made

subject to the Receivership Order.

There is no evidence that the offshore SPVs have conducted any business, or had been in any way
active, or have had any assets, at least since the years 2005 to 2009. Nor is there any evidence
that any of the offshore SPVs actively took part in the previous legal proceedings before the

English and Kazakhstan courts.

On 21st September 2021, the Court granted the Restoration Application.

On 22nd September 2021, each of the BVI SPVs that had been dissolved (i.e. not including D22,

which had not yet been dissolved) were restored to the Register.

The very next day, on 23 September 2021, each of these companies received a regulatory
warning that it was liable to be struck off the Register of Companies if it failed to file a copy of the
register of directors within 30 days (‘the Strike Off Warnings’). Consequently (it transpired), three
of these (D15, D18 and D23) were again struck off the Register of Companies on 21st March 2022.



[33]

[34]

[39]

[36]

[37]

Also on 23 September 2021, the Registrar of Corporate Affairs gave notice to each of the
remaining five BVI SPVs (D16, D17, D20, D21 and D27) that they were liable to be struck from the
Register if they failed to file a register of directors within 30 days. These notices were published in
the Gazette dated 24! March 2022.

On 24t September 2021, i.e. within three days after BTA had obtained these offshore SPVs’

restoration, BTA filed its claim in these proceedings.

It warrants pausing here to remark that BTA's claims, as pleaded in the form as it stood at the June
2023 hearing, i.e., in the terms of the Amended Statement of Claim, were summarized by BTA as
follows:

“226. BTA Bank has suffered a total loss of USD 231,726,685.46 as a consequence of (a)
repaying the third-party international banks under the “discounting” regime, and (b) the
failure of the Offshore SPVs to repay BTA Bank under the relevant L/Cs.”

The relief sought by BTA was, in summary, the following:

“249. Damages for conspiracy and/or equitable compensation for knowing receipt and/or
dishonest assistance, and/or restitution ...

250. An equitable account verified by affidavit of all dealings with the BTA Bank employees
and/or officers. ...”

Upon a close reading of this summary, and indeed the entire pleading, which is very lengthy and
has appended to it a large number of detailed appendices, it becomes clear that something is
missing. What is present, and is applied to all the Defendants, including the BVI SPVs, are claims
for conspiracy and/or equitable compensation. But the careful reader will note that BTA sought the
restoration to the Register of the BVI SPVs not just as an intended claimant with causes of action
against these companies, but as a creditor, that is to say, as someone who is owed money by the
BVI SPVs pursuant to contracts. The careful reader will also have picked up that, as stated at
paragraph 226 of the Amended Statement of Claim, BTA has claims arising from ‘the failure of the
Offshore SPVs to repay BTA Bank under the relevant L/Cs’. What BTA is saying is that the
offshore SPVs — that is to say the BVI, Seychelles and Cyprus SPVs owed money to BTA under

the relevant L/Cs. However, missing from this Amended Statement of Claim is any relief sought in
10



[38]

[39]

[40]

[41]

[42]

respect of this asserted cause of action for breach of contract. No claim in breach of contract

has been brought, even pleaded in the alternative, by BTA against the offshore SPVs. This

is curious, since BTA'’s learned Counsel himself acknowledged that claims in conspiracy and for
equitable compensation are particularly complex legally and factually. In contrast, claims in
contract are relatively straight-forward. This omission begs the question: why the omission? BTA
contents itself with running only the apparently more complex and difficult claims against the
offshore SPVs, instead of the apparently more straight-forward claims in contract. Ordinarily, one,
of course, sees a claimant concentrating upon its more straight-forward claims. What one rarely, if
ever, sees, is the converse — exclusive focus upon a most complex claim, with the complete
omission of the apparently more straight-forward claim. This omission begs the question how

serious BTA really was about pursuing and succeeding in claims against the offshore SPVs?

It also warrants observation that such claims in contract could only be brought by BTA against its
direct contractual counterparts, i.e. the offshore SPVs. BTA could not bring such claims in contract
against the other peripheral actors, such as the commodity traders (such as ADM, Bunge, Grove)
and BTA's officers.

Returning to the chronological narrative, BTA effected service upon the BVI SPVs on or by 23
February 2022.

As regards D22, on 28t February 2022, its registered agent gave notice of intention to resign and
on 14t June 2022, D22 was warned that it was liable to be struck off for failure to appoint a
registered agent within 30 days. D22 was already in a state of being struck off, since 1st May 2020.
On 21st March 2022, D15, D18 and D23 were struck off the Register for a second time.

None of the BVI SPV Defendants filed acknowledgments of service or a defence. The time for

them to do so elapsed. Nor is there any evidence that they responded at all in any way to the

claim.

11



[43]

[44]

[45]

[46]

[47]

[48]

[49]

BTA has not taken any further step of applying for judgment in default against these BVI
companies of which BTA claims to be a creditor. This also begs the question, why not? If BTA was
or is so interested in pursuing claims against them, and ready to go to the trouble and expense of

having them restored to the Register.

On 12t May 2022, BTA issued three ex parte applications for the following orders from the Court:

(1) An order permitting service of the claim out of the jurisdiction on those defendants who
were resident out of the jurisdiction (the ‘Service Out Application’);

(2) Permission to amend the claim form and the statement of claim (the ‘Amendment
Application’);

(3) Permission to rely on Kazakh law expert evidence in the application to amend the

pleadings (the ‘Expert Evidence Application’)

These applications were heard before me on an ex parte basis on 17t May 2022 and | granted
them on the basis of the representations made to the Court, making the service out order (the

‘Service Out Order’) which is the subject of the Applicants’ present Applications.

As at the date of the Ex Parte Hearing, three of the nine BVI SPVs (D15, D18 and D23) that had
been restored had again been struck off, some two months prior to the Ex Parte Hearing. The

Court was not informed at the Ex Parte Hearing of this further striking off.

BTA then set about serving the claim documents upon the various defendants who were resident
out of the jurisdiction. Of present relevance, D9 was served on 2" August 2022. In respect of the
ADM parties, D44 was served on 14t June 2022 and D45 was served on 17t August 2022.
Grove, D47, was served on 15t July 2022. In respect of the Bunge parties, Ds 48 to 51 were
served on dates between 4t August 2022 and 231 September 2022.

On 15t November 2022, D17 was struck off a second time.

On 2nd May 2023, the remaining four BVI SPVs were struck off the Register: being D16, D20, D21

and D27. Pursuant to section 216 of the Business Companies Act, these BVI SPVs would be

12



[50]

[51]

[52]

[53]

treated as dissolved on the date the Registrar published a notice of the striking off in the Gazette.
That notice was published in the Gazette on 12" May 2023. Accordingly, D16, D20, D21 and D27
have been dissolved since 12! May 2023. As at the hearing of the Applications in June 2023, D15,
D17, D18, D22 and D23 remained struck off from the Register and they would be dissolved at the
beginning of July 2023 if they had not been restored prior to that date.

Thus, in relation to all nine BVI SPVs, after BTA’s successful application to restore eight of them,
all nine went on to be struck off again and/or be dissolved, or liable to be struck off or dissolved. No
further evidence has been brought to my attention since the hearing in June 2023 that any of the
BVI SPVs have again been restored to the Register nor to good regulatory standing, including to

have a registered agent and to have filed a register of directors.

1.5 The Service Out Application

The Notice of Application for BTA’s Service Out Application specified the bases for it. It asked that
‘Permission be granted to the Applicant pursuant to rule 7.3(2)(a) and/or rule 7.3(7) of the ECSC
CPR to serve the claim form and all other documents within these proceedings out of the

jurisdiction’” on defendants resident overseas.

D9 was included amongst sets of Defendants who were described at all material times as

employees and/or officers of BTA.

The other Defendants we are presently concerned with were described in the Notice of Application

for BTA's Service Out Application as follows:

“5. The 43rd to 44th and 47th Respondents (inclusive) are commodities companies or
traders involved in agribusiness based in the United States. The 45th Respondent is a
commodities company based in Germany. The 48th Respondent is a commodities
company based in Switzerland. The 49th Respondent is a commodities company based in
Russia.

13



[54]

[59]

[56]

[57]

6. The 46th, 50th and 51st Respondents are each individuals who at all material times
were employed by one of the 43rd to 47th Respondents.”

The various Defendants were described as ‘located outside of the jurisdiction but are necessary

and proper parties to the proceedings’.

The claim was summarised at paragraph 10 in the Notice of Application for BTA's Service Out

Application in the following terms:

“(a) Between at least 2005 and 2009, BTA Bank issued at least 98 letters of credit (the
"L/C transactions") on the application of one of a number of the SPVs, including the 15th to
28th Respondents.

(b) The letters of credit were issued to fund a purported commodities sale concluded with
one of a number of commodities sellers and/or their employees and/or representatives,
namely the 43rd to 51st Respondents (the "Commodities Sellers"). However, coterminous
with that transaction was a sale back of the commodities to an affiliate of the respective
Commodities Seller such that BTA Bank was left with no meaningful security for the issued
letter of credit. Those sales were funded by the letter of credit, which was confirmed and
discounted by a third-party international bank.

(c) At the end of each transaction, the SPV received the funds produced by the discounting
process, less a commission retained by the Commodities Seller. The result was that BTA
Bank was left with no meaningful security or means of recovery.

(d) The aim of this scheme was to divert funds from BTA Bank to the SPVs and the
Commodities Sellers (the "Scheme"). As a result of the Scheme BTA Bank suffered
damages in the amount of USD 231,726,685.46."

At paragraph 11, the Notice of Application stated:

“The 15th to 18th, 20th to 23rd and 27th Respondents are the SPVs incorporated and
located in the BVI, and are therefore subject to the jurisdiction of this Honourable Court.”

It was then further explained:

“Serious issue to be tried

13. There is a serious issue to be tried on the merits as between BTA Bank and the
Respondents as the Claim contains complex allegations in relation to:

(a) Breaches of fiduciary duties owed to BTA Bank, alternatively breaches of duties owed
to BTA Bank under Kazakh law, by the 1st, 9th and 52nd to 54th Respondents;

14



(b) Dishonest assistance by the 1st to 54th Respondents in the said breaches of duties;

(c) Knowing receipt of the proceeds from the discounted letters of credit by the 15th to 54th
Respondents;

(d) Conspiracy between the 1st to 54th Respondents by unlawful and/or lawful means to
defraud BTA Bank;

(e) Unjust enrichment of the 15th to 54th Respondents by receiving proceeds from the
discounted letters of credit;

(f) Further and/or alternatively, the Respondents are liable in breaching provisions of the
Kazakh law as set out in the Claim Form and Statement of Claim.

There is a good arguable case

14. The Claim is intended to be served within the jurisdiction on the 15th to 18th, 20th to
23rd and 27th Respondents, which are the SPVs incorporated in the BVI, and in respect of
which BTA Bank claims there is a real issue which is reasonable for the Court to try.

15. The 1st to 14th, 19th, 24th to 26th and 28th to 54th Respondents are necessary and
proper parties to the Claim. BTA Bank relies on CPR 7.3(2)(a) in this regard.

16. Alternatively, BTA Bank relies on CPR 7.3(7), in that the Claim relates to the ownership
or control of the BVI SPVs, which are incorporated in the BVI. BTA Bank's position is that
Mr Ablyazov is, or at least was at the time of the events underlying the Claim, the ultimate
beneficial owner of the BVI SPVs. Mr Ablyazov's ownership and control of the SPVs —
including the BVI SPVs - is key to the Claim, because BTA Bank believes that it was for
this reason that the officers and/or employees at BTA Bank implemented the Scheme (at
Mr Ablyazov's behest and/or instruction), so as to embezzle funds from BTA Bank and
transfer them offshore for Mr Ablyazov's benefit.

The BVI is the most appropriate jurisdiction

17. The BVl is clearly or distinctly the most appropriate forum for the trial of the dispute
and, in all the circumstances, the Court ought to exercise its discretion to permit service
out of the jurisdiction for the following reasons:

(a) The aim of the Scheme was to move the funds of BTA Bank offshore, which in the
majority of the L/C transactions meant to the British Virgin Islands (the "BVI");

(b) A large number of parties to the Claim are the SPVs which were incorporated in the
BVI;

(c) The funds received through the Scheme unjustly enriched many of the SPVs in the BVI;

(d) There is no single place where the wrongs were committed. This Claim concerns a
complex and intricate multi-jurisdictional fraud, which is part of what allowed the fraud to
take place. In respect of the majority of the BTA Bank employees, the wrongs are likely to

15



[58]

[59]

[60]

have been committed in Kazakhstan; whereas for the majority of the Commodities Sellers
the wrongs were likely to have been committed in the United States, Germany, Singapore,
Switzerland or Germany;

(e) The Respondents located outside of the BVI are in a diverse range of jurisdictions
(including Kazakhstan, the United States, Switzerland, Germany and Singapore,
Seychelles, Latvia, Panama, Cyprus, Guernsey, Russia). There is therefore no other single
jurisdiction which is more appropriate than the BVI;

(f) The witnesses for the Claimant and the Defendants are likely to be based in a number
of jurisdictions such as Kazakhstan, the United States, Switzerland, Germany and
Singapore, Seychelles, Latvia, Panama, Cyprus, Guernsey, Russia. The witnesses are not
based in another single jurisdiction;

(g) Jurisdiction clauses in contractual documents used as part of the Scheme should not
apply to the causes of action BTA Bank relies upon, and even if they did they do not
provide for any single jurisdiction named;

(h) Being from a diverse range of jurisdictions the BTA Bank employees and the
Commodities Sellers conducted business almost exclusively in English which is confirmed
by the overwhelming majority of the correspondence as described in the Statement of
Case. Therefore it is anticipated that the majority of witnesses will be speaking English;
and,

(i) Other potential jurisdictions — in particular, Kazakhstan — are not viable jurisdictions for
the reasons explained in Ms Nartay's affidavit.”

The person here referred to, Ms. Nartay, occupied the role of ‘Executive Director - the Director of

the Far Foreign Countries Projects Department’ at BTA.

Ms. Nartay included in her evidence a summary of the mechanism used for the alleged fraudulent
scheme. Of particular note, she stated at paragraph 87(b) ‘(t)he fact that the identity or active
involvement of the SPV was clearly irrelevant’ to the operation of the scheme was shown by an
email sent on 16 July 2008. She went on to state at paragraph 99(a):
“The identity of the SPV in respect of any given L/C transaction was irrelevant and the SPV
was merely a vehicle via which deals were struck, whereby L/Cs were issued and the

Commodities Sellers earned Commission. This is particularly the case given that often the
Engineers agreed trades without applications having been made from SPVs.”

Concerning the involvement of the offshore SPVs, Ms. Nartay stated:
“95 As a result of the L/C transactions, the SPVs — which were mainly based in the BVI -

collectively received the total sum of approximately USD 781 million.”
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[63]

Ms. Nartay gave evidence, as part of the segment of her affidavit addressing full and frank
disclosure points, that four of the SPVs we are presently concerned with had been found liable to

compensate BTA for substantial sums of money by the courts of Kazakhstan.

BTA also relied on two affidavits provided by one of their BVI legal practitioners (BTALP’) in

support of its application.

In his first Affidavit, which was a lengthy document, the BTALP summarised the task BTA had set

for itself as follows:

“5 All of the defendants to the proceedings were in different ways involved in the Scheme,
and BTA Bank now seeks damages and/or equitable compensation under BV law for
breach of fiduciary duties, dishonest assistance, knowing receipt, unjust enrichment,
unlawful means conspiracy and/or lawful means conspiracy, alternatively under Kazakh
law for breaches of the Kazakh Civil Code of the Republic of Kazakhstan ("Kazakh Civil
Code") and/or other duties under Kazakh law (the "Claim").

12 BTA Bank relies on the following gateways:

(1) ECSC CPRr. 7.3(2): there is a real issue between BTA Bank and the BVI SPVs which
is reasonable for the court to try, and BTA Bank now wishes to serve the claim form on the
Foreign Defendants who are outside the jurisdiction, and necessary and proper parties to
the claim;

(2) Alternatively, CPR r. 7.3(7): the subject matter of the claim relates to the ownership or
control of the BVI SPVs, which are incorporated in the BVI.

13 While it is strictly a matter for legal submissions, | am aware that BTA Bank must show
that:

(1) In relation to the foreign defendants, there is a serious issue to be tried on merits;

(2) There is a good arguable case that the claim against the foreign defendants falls within
the classes of case for which permission to serve out may be given; and,

(3) In all the circumstances the BVI is clearly or distinctly the appropriate forum for the trial
of the dispute, and in all the circumstances the court ought to exercise its discretion to

permit service of the proceedings out of the jurisdiction.”
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[65]

[66]

[67]

[68]

With reference to the CPR 7.3(2) gateway (which | will refer to for convenience as the ‘Necessary
or Proper Party Gateway’ or ‘NPP Gateway’), the BTALP explained at paragraph 68 of his first
affidavit the bases for claims against the various Defendants. He averred:

‘It is therefore my belief that BTA Bank has a claim with a realistic prospect of success and
there is a serious issue to be tried in respect of the causes of action pleaded in the
Statement of Claim against each of the Foreign Defendants.”

He stated further, at paragraph 71:

‘I believe that there is a real issue between BTA Bank and the BVI SPVs which is
reasonable for the Court to try. In light of all the facts and matters set out above and in the
Statement of Claim, | believe that BTA Bank has a good arguable case against the BVI
SPVs for dishonest assistance, knowing receipt, unlawful means conspiracy, l