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�rm, Maples and Calder, advises global �nancial, institu-
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1. Project Finance Panorama

1.1 Recent Trends and Development
Maples and Calder, the Maples Group’s law �rm, has wit-
nessed a general shi� in the international project �nance 
market from �nancing via standalone bank loans to �nanc-
ing through a combination of debt securities and bank loans, 
together with a signi�cant increase in the use of Cayman 
Islands vehicles to �nance Latin American project �nance 
transactions. For example, in 2019 alone, the �rmacted for 
numerous Cayman Islands companies structured as “o� bal-
ance sheet” note-issuing vehicles in the transportation sec-
tor. �ese include:

•	Rutas 2 and 7 Finance Limited, incorporated to issue 
USD458 million in zero-coupon bonds, the proceeds of 
which are being used to �nance the construction of a new 
toll road funded in part by a public private partnership in 
Paraguay.

•	Bioceanico Sovereign Certi�cate Limited, incorporated 
to issue USD732 million 5.375% notes due in 2034, the 
proceeds of which are being used to �nance the design 
and construction of a new road between Loma Plata and 
Carmelo Peralta in Paraguay.

•	Lima Metro Line 2 Finance II Limited, incorporated 
to issue USD563 million 5.0% notes due in 2036, the 
proceeds of which are being used to �nance the east-west 
subway line in Lima, Peru.

•	Line One Peru Metro Expansion Company Limited, 
incorporated to issue USD273 million 4.737% notes due 
in 2033, the proceeds of which are being used partially 
to repay a loan facility entered into in 2017 to �nance the 
expansion, adaptation and improvement of the subway 
“Line 1” in Lima, Peru.

�e success of these transactions has been widely seen as 
a positive development for project �nance generally in the 
Latin America region, where most countries have historical-
ly had very limited access to traditional commercial lending 
sources and have instead had to rely on state-owned lenders 
for support. �is success is in no small part due to the: 

•	continued strength of international capital markets; 
•	increased investment participation in the project �nance 

space by a wide variety of public and private institutions; 
and 

•	improvements made by various governments over the 
last few years to their public private partnership (PPP) or 
concessions legislation. �ese types of transactions are 
usually funded by “structured �nance repackaged securi-
ties”. �ese are described in further detail in 1.4 Struc-

turing the Deal below but are essentially bonds backed 
by government-issued payment certi�cates. 

While many countries in the Latin American region have 
had recent success in �nancing public private partnerships 

in the last few years, unfortunately not all of them have 
achieved this success. Argentina, for example, introduced 
new public private partnership legislation in 2017 aimed 
at encouraging foreign direct investment to �nance much-
needed improvements to its transportation infrastructure, 
one result of which was the planned expenditure on six 
upgrading projects to �nance the construction of various 
toll roads. It is understood that the intention was to �nance 
these projects using the types of “structured �nance repack-
aged securities” described above. However, due to the cur-
rent economic and political climate in Argentina, and the 
fact that such repackaged securities would ultimately rely on 
the credit-worthiness of the Argentinian Government, these 
projects have been postponed inde�nitely. 

1.2 Sponsors and Lenders
As the Cayman Islands is typically used as a tax-neutral 
jurisdiction that is an e�cient and neutral platform for 
sponsors and investors alike, a broad variety of participants 
in the international project �nance space can be found, 
from domestic construction companies and foreign inter-
national infrastructure companies on the sponsor side, to 
government-owned development banks, institutional lend-
ing banks, and private equity and hedge funds, on the lender 
side. 

1.3 Public-Private Partnership Transactions
Historically, so�-law guidelines from administrative author-
ities in the Cayman Islands were the main source of PPP reg-
ulation for local PPP projects. However, the introduction of a 
public procurement legal framework in 2018 has resulted in 
the Cayman Islands having one of the youngest PPP law and 
regulation models in the world. �is framework has been 
used as the basis for assessing and regulating the current 
expansion of, for instance, the Owen Roberts International 
Airport located on Grand Cayman, Cayman Islands, as well 
as a proposed cruise ship pier/terminal and a new waste-
management and treatment facility. As may be expected, the 
framework does not apply to international project �nance 
transactions structured through Cayman Islands vehicles.

1.4 Structuring the Deal
�e Cayman Islands as a Jurisdiction of Choice

�e Cayman Islands continues to be one of the leading 
tax-neutral jurisdictions through which to structure inter-
national project �nance transactions where a tax-neutral 
jurisdiction is required for the relevant debt securities and 
bank loans. �ere are four broad categories of bene�ts which 
contribute to the appeal of Cayman structures for interna-
tional transactions, as follows:

Sophistication as a jurisdiction

�e Cayman Islands is a British Overseas Territory. �e 
United Kingdom is responsible for the external a�airs of 
Cayman and its defence and internal security but, otherwise, 
the Cayman Islands is self-governing with a democratically 
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elected legislature. �e Cayman Islands makes its own laws 
and has independent legal and judicial systems. 

Well-recognised legal concepts (including limited liability 
and separate corporate personality) underpin the Cayman 
corporate vehicle, as well as the principles governing lend-
ing and granting security over assets. Decades of experience 
and extensive due diligence have demonstrated to investors, 
banks, development agencies, counterparties, regulators and 
international authorities that these foundations are solid 
and reliable. Furthermore, international lenders and rating 
agencies have rigorously reviewed and stress-tested Cayman 
Islands laws governing lending and granting of margin and 
security over assets. 

�ere are dedicated “fast track” commercial courts in the 
Cayman Islands, including a Financial Services Division of 
the Grand Court that recognises the need for special pro-
cedures and skills in dealing with the more complex civil 
cases that arise out of the �nancial sector in the Cayman 
Islands. Courts in the Cayman Islands are very active, e�-
cient and well-respected. In addition, the ultimate court of 
appeal is the Privy Council in London so there is a good deal 
of certainty in relation to the judicial process. �is is a strong 
source of comfort for investors and counterparties, who may 
want the reassurance that if rights have to be enforced before 
a court, it will be before a familiar and trusted system.

Commitment to transparency

�e Cayman Islands Government and its main regulator, the 
Cayman Islands Monetary Authority, have worked continu-
ously with governments and international authorities over 
many years to ensure that the Cayman Islands is trusted as 
a well-regulated, co-operative and transparent jurisdiction. 
For example, the Cayman Islands was an early adopter of: 
(i) comprehensive and strict anti-money laundering laws 
and Know Your Customer (or KYC) rules and regulations, 
which are at least equivalent to those of established OECD 
member states; and (ii) the Foreign Account Tax Compliance 
Act and the OECD’s Common Reporting Standard, so that 
tax information on investors is now exchanged with over 
100 other countries. As a result, the Cayman Islands is rated 
by the OECD as largely compliant regarding transparency 
and information exchange - the same rating as given to the 
United Kingdom, Germany and the United States.

Tax-neutrality

�e Cayman Islands is an ideal tax-neutral domicile for 
international project �nance transactions as it creates a level 
taxation playing �eld for investors by not adding a further 
layer of taxation and it has no form of income, corporate 
or capital gains tax and no estate duty, inheritance tax or 
gi� tax. 

Simplicity of entity formation and �exibility of their 

administration

�e formalities regarding the incorporation of companies 
are simple and straightforward, so they can be incorporated 
on a same-day basis and at relatively low cost. Maintenance 
requirements are likewise limited: for instance, there is no 
requirement to have resident directors, to convene annual 
general meetings or to prepare and �le accounts. �is reduc-
es cost and the burden of administration.

Types of Cayman Islands Vehicles

While there are a range of Cayman Islands vehicles to choose 
from in these transactions (including, but not limited to, 
exempted limited partnerships, limited liabilities companies 
and trusts), Cayman Islands exempted companies remain 
the most popular form of vehicles used to structure “issuers” 
of debt securities and “borrowers” of bank loans. �e Cay-
man Islands exempted non-resident company (or exempted 
company) is a body corporate limited by shares and is similar 
in form to “private companies limited by shares” and “cor-
porations” in jurisdictions such as England and Wales and 
the United States, respectively. 

�e laws of the Cayman Islands underpinning companies 
provide a framework that can be adapted to give e�ect to a 
wide range of commercially agreed requirements, includ-
ing bespoke objects for which exempted companies can be 
incorporated and highly individual corporate governance 
arrangements. �is enables the constitution of companies 
to be tailored to many di�erent situations.

Typical Funding Techniques

�e vast majority of PPP contracts are funded in one of three 
ways:

•	structured �nance repackaged securities, in which the 
underlying assets are infrastructure-related certi�cates 
issued by the state upon the completion of agreed mile-
stones;

•	project �nance transactions, which rely on the cash �ows 
generated by the project assets for repayment;

•	repackaged securities in line with the above, where the 
debt is government guaranteed.

In recent years, the securities used to �nance the Latin Amer-
ican project �nance transactions referred to above tended to 
be of the “structured �nance repackaged” type described at 
the �rst bullet above. �ese securities are invariably issued 
by orphan note-issuing vehicles. Part of the proceeds of the 
issue of the securities is used by the issuer to purchase the 
assets (ie, the infrastructure-related certi�cates issued by the 
relevant government). �e single most important structural 
feature of these issuers is to make them “bankruptcy-remote”. 
In practice, this means ensuring that, in the event that the 
originator or seller of the assets goes into bankruptcy, (i) a 
liquidator of that originator or seller cannot attach them, 



CAYMAN ISLANDS  LAW AND PRACTICE

6

ie, that the issuer is independent and that there is a “true 
sale” of the assets to it; and (ii) the issuer does not go into 
insolvency in the Cayman Islands or elsewhere. �ere are 
a number of essential features, o�en interrelated, that are 
employed to achieve that objective. �ese include: (i) having 
the equity interests in the issuer being held under a declara-
tion of trust (which serves to take the issuer “o� the balance 
sheet” of related transaction parties); and (ii) ensuring that 
all obligations of the issuer are secured and the recourse of 
creditors is limited to the secured assets as set out in the 
principal transaction documents (ie, that all obligations to 
transaction creditors are secured by the purchased assets and 
that recourse is limited to those assets accordingly).

�e success of such orphan note-issuing vehicles and their 
attractiveness to international project �nance sponsors is not 
surprising, given the broad categories of bene�ts which con-
tribute to the appeal of Cayman Islands structures described 
above.

2. Guarantees and Security

2.1 Assets Available as Collateral to Lenders
�e main assets available as collateral to lenders in interna-
tional project �nance transactions which rely on the cash 
�ows generated by their assets are: 

•	the shares in the project company; 
•	the project assets; 
•	the project site; 
•	the project company’s bank accounts; 
•	the key project contracts; and 
•	the project insurances. 

In the case of structured �nance repackaged securities, the 
main asset is the infrastructure-related certi�cates issued by 
government and, where available, government guarantees. 
In each case, the formalities and perfection of the relevant 
security interests will depend on the nature of the underlying 
assets that are subject to the security interest and the lex situs 
of collateral. Separately, security documents do not need to 
be �led, registered or recorded in the Cayman Islands in 
order to be perfected (as there is no public or central registry 
to record them). Certain entities are required to maintain 
registers of mortgages and charges which should be updated 
whenever they provide security over their assets; however, 
failure to update such registers does not impact the validity 
or priority of the security. Central security registers do exist 
for certain types of assets (including Cayman Islands real 
estate, intellectual property rights, ships, etc), which registers 
should be updated in order to secure priority (as opposed 
to perfection).

2.2 Charges or Interest over All Present and Future 
Assets of a Company
Fixed and �oating charges are both possible under Cayman 
Islands law: �xed charges are usually taken over speci�c 
assets, while �oating charges tend to cover those assets not 
covered by the �xed charge (which assets tend to be shi�-
ing by nature). Until crystallised into a �xed one, a �oating 
charge is intended to allow the charger to continue to use the 
secured assets in question.

2.3 Registering Collateral Security Interests
A company must make an entry in its register of mortgages 
and charges in respect of any security interest created by it in 
order to comply with the Companies Law (2018 Revision). A 
limited liability company (or LLC) must also make an entry 
on its register of mortgages and charges in a similar manner. 
In each case, failure to make the entry does not a�ect the 
validity of the security, however, it would be in the interest 
of any secured party to ensure that this is done so that any 
potential creditors who inspect the register are put on notice. 
�e registered o�ce provider to a company or LLC will usu-
ally arrange for this promptly and, because of how easy they 
are to do, these updates are typically very e�cient from a 
costs’ perspective. Other than this, it is not necessary that 
any transaction documents creating a security interest by a 
company be �led, recorded or enrolled with any governmen-
tal, regulatory or judicial authority in the Cayman Islands 
in order to ensure the validity of the security interest. How-
ever, charges over certain assets granted by Cayman Islands 
companies, such as Cayman Islands real estate, intellectual 
property rights, ships and aircra�, do need to be registered 
at other specialist registries related to the asset in question.

2.4 Granting a Valid Security Interest
All-asset debentures are both common and permissible in 
the Cayman Islands, and do not require that each item of 
collateral be individually identi�ed in the debenture itself. 
�e laws of the Cayman Islands also permit liens and pledges 
although, these are rarely used in practice (in the case of 
pledges, this is most likely because physical delivery of the 
underlying asset is required). Mortgages (both legal and 
equitable) and charges (both �xed and �oating) are gener-
ally used instead.

2.5 Restrictions on the Grant of Security or 
Guarantees
�ere are no statutory restrictions on the form of security 
that can be granted by a Cayman Islands company, nor do 
any such restrictions exist in respect of the amount of any 
guarantees that can be granted. All the property of a Cay-
man Islands company should therefore be available to secure 
any international project �nance transactions. In approving 
the grant of any security or the provision of any guaran-
tee, among the various �duciary duties that are imposed on 
them, the directors of the company should act in good faith 
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and should be satis�ed that its provision is in the best inter-
ests of the company as a whole. 

2.6 Absence of Other Liens
With limited exceptions (for Cayman Islands real estate, 
intellectual property rights, ships etc), no public security 
register exists in the Cayman Islands that can be searched 
to determine whether or not a Cayman Islands company has 
granted any security interests. However, as previously noted, 
a company must make an entry in its register of mortgages 
and charges in respect of any security interest created by it 
in order to comply with the Companies Law (2018 Revision) 
and a limited liability company (or LLC) must also make an 
entry on its register of mortgages and charges in a similar 
manner.

2.7 Releasing Forms of Security
In the context of international project �nance transactions, 
where the assets are not located in the Cayman Islands and 
where the laws of the Cayman Islands are not used as the 
governing law of the relevant security agreements, no Cay-
man Islands steps need to be taken to release the security. 
However, it is customary to enter into a deed of release or 
equivalent document to con�rm or evidence the release. Any 
entries on the register of mortgages and charges of a com-
pany or an LLC should be updated to re�ect the release of 
the security, although failure to do so does not impact the 
validity of the release.

3. Enforcement

3.1 Enforcement of Collateral by Secured Lender
�e Cayman Islands has statutory provisions that allow 
secured creditors to enforce their security without leave of a 
liquidator or the court (one limited exception being the case 
of foreclosure, which is unlikely to be available in ordinary 
circumstances). �e transaction documents in each �nanc-
ing transaction will set out the basis on which the lender 
can enforce its collateral and a secured creditor’s rights on 
the enforcement of a security interest should be set out in 
the enforcement provisions in the transaction documents. 
A secured creditor with a valid security interest will nor-
mally be entitled to enforce its security interest irrespective 
of whether the granting company is in liquidation.

Any secured party looking to exercise its collateral should 
(of course) seek Cayman Islands legal advice to the extent 
there is a Cayman Islands nexus. For example, no statutory 
power of sale exists in Cayman Islands law and so this should 
be included in Cayman Islands law-governed security docu-
ments where possible. Any party looking to enforce its secu-
rity where such a power exists should also be mindful of the 
need to: (i) act in good faith in choosing to sell the collateral; 
and (ii) take all reasonable precautions to obtain the best 
price on an enforced sale. If the security in question is shares 

in a Cayman Islands company, any transfer of those shares 
would require the approval of the liquidator (if the company 
is in voluntary liquidation) or the court (if the company is in 
liquidation under the supervision of the court).

3.2 Foreign Law
�e choice of a foreign law as the governing law of a contract 
would be recognised by the courts of the Cayman Islands, 
assuming it: (i) would be regarded as a valid and binding 
selection that would be upheld by the relevant foreign courts 
as a matter of the applicable foreign law and all other relevant 
laws; and (ii) had been made in good faith. �e submission 
by a company in a contract to the jurisdiction of the courts 
of a particular foreign jurisdiction will be legal, valid and 
binding on the company assuming that the same is true 
under the governing law of the contract and under the laws, 
rules and procedures applying in the courts of that foreign 
jurisdiction.

3.3 Judgments of Foreign Courts
Subject to certain criteria described below, and assuming 
that the choice of the applicable foreign governing law as 
the governing law of the applicable contract has been made 
in good faith and would be regarded as a valid and binding 
selection which will be upheld by the courts of the applicable 
jurisdiction (the “Relevant Jurisdiction”) and any other rel-
evant jurisdiction (other than the Cayman Islands) as a mat-
ter of the applicable governing law and all other relevant laws 
(other than the laws of the Cayman Islands), then, although 
there is no statutory enforcement in the Cayman Islands of 
judgments obtained in the Relevant Jurisdiction, a judgment 
obtained in the Relevant Jurisdiction will be recognised and 
enforced in the courts of the Cayman Islands at common law, 
without any re-examination of the merits of the underlying 
dispute, by an action commenced on the foreign judgment 
debt in the Grand Court of the Cayman Islands, provided 
that judgment is given by a foreign court of competent juris-
diction, is �nal, for a liquidated sum, not in respect of taxes 
or a �ne or a penalty, and was not obtained in a manner, and 
is not of a kind the enforcement of which is contrary to the 
public policy of the Cayman Islands.

3.4 A Foreign Lender’s Ability to Enforce
�ere are no restrictions on granting security or guarantees 
to foreign lenders. However, if the property (in particular, 
real estate) is located in the Cayman Islands, the lender may 
wish to approve an agent to enforce the security interest to 
avoid certain local licensing, registration and conduct of 
business laws and regulations.
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4. Foreign Investment

4.1 Restrictions on Foreign Lenders Granting 
Loans
�ere are no restrictions on foreign lenders granting loans 
to a Cayman Islands company. Assuming the foreign lenders 
are not registered as foreign entities under the laws of the 
Cayman Islands and their activities have not been, and will 
not be, carried on through a place of business in the Cayman 
Islands, those lenders are not required to be licensed in the 
Cayman Islands, nor are there any eligibility or residency 
requirements in order for them to grant a loan to a Cayman 
Islands company.

4.2 Restrictions on the Granting of Security or 
Guarantees to Foreign Lenders
�e granting of security or guarantees to foreign, as opposed 
to domestic, lenders is not restricted or impeded in any way 
by the laws of the Cayman Islands. 

4.3 Foreign Investment Regime
While a business wishing to establish a physical presence 
in the Cayman Islands must be structured and licensed in 
accordance with local laws (which laws include a require-
ment that the company in question must have a minimum 
of 60% Caymanian shareholders and directors, who main-
tain no less than 60% of the economic and voting control of 
the company), there are no statutory or regulatory restric-
tions on foreign investment made into the types of Cay-
man Islands vehicles that are used for international project 
�nance transactions. 

4.4 Restrictions on Payments Abroad or 
Repatriation of Capital
�ere is no exchange control legislation under the laws of the 
Cayman Islands law and accordingly there are no exchange 
control regulations imposed under the laws of the Cayman 
Islands.

4.5 O�shore Foreign Currency Accounts
�ere are no restrictions on a Cayman Islands company 
maintaining o�shore currency accounts under the laws of 
the Cayman Islands.

5. Structuring and Documentation 
Considerations

5.1 Registering or Filing Financing of Project 
Agreements
It is not necessary to ensure the legality, validity, enforce-
ability or admissibility in evidence of the project agreements 
that any document be �led, recorded or enrolled with any 
governmental authority or agency or any o�cial body in the 
Cayman Islands.

5.2 Licence Requirements
�e ownership of land or natural resources outside the Cay-
man Islands by a Cayman Islands company does not require 
any licence under the laws of the Cayman Islands. 

5.3 Agent and Trust Concepts
�e laws of the Cayman Islands recognise the role of an 
agent or trustee, acting on behalf of all lenders, assuming 
the transaction documents provide for the relevant trust 
mechanics and the trust is properly constituted. Such roles 
are usually documented in accordance with the laws of the 
jurisdiction of the principal transaction documents. 

5.4 Competing Security Interests
�e priority of competing security interests is fact speci�c, 
and depends on the nature of the security interest grant-
ed and the lex situs of the underlying asset subject to the 
interest. Both contractual and structural subordination 
are permitted (and both are common) under the laws of 
the Cayman Islands. Inter-creditor arrangements are also 
common although, in the context of international project 
transactions, these are usually governed by the laws of the 
jurisdiction of the principal transaction documents. �ere 
is statutory recognition of both contractual subordination 
and of inter-creditor arrangements: Sections 140(1) and (2) 
of the Companies Law (2018 Revision) provide as follows:

(1) Subject to subsection (2), the property of the company 
shall be applied in satisfaction of its liabilities pari passu and 
subject thereto shall be distributed amongst the members 
according to their rights and interests in the company.

(2) �e collection in and application of the property of the 
company referred to in subsection (1) is without prejudice to 
and a�er taking into account and giving e�ect to the rights 
of preferred and secured creditors and to any agreement 
between the company and any creditors that the claims of 
such creditors shall be subordinated or otherwise deferred 
to the claims of any other creditors and to any contractual 
rights of set-o� or netting of claims between the company 
and any person or persons (including without limitation any 
bilateral or any multi-lateral set-o� or netting arrangements 
between the company and any person or persons) and sub-
ject to any agreement between the company and any person 
or persons to waive or limit the same.

5.5 Local Law Requirements
�ere are no Cayman Islands law restrictions on the juris-
diction in which the project company must be organised. 
Usually, however, the project company will be organised in 
the jurisdiction in which the project assets are located. 
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6. Bankruptcy and Insolvency

6.1 Company Reorganisation Procedures
�e Cayman Islands has the �exible tools necessary to enable 
a company to restructure its debts successfully and these 
tools can be employed e�ectively in the context of complex 
multinational structures. �at can be the case even where 
not all of the entities are incorporated in the Cayman Islands, 
and where the debts are not governed by Cayman Islands 
law.

�e Cayman Islands does not have a formal corporate 
rehabilitation procedure. �ere is also no equivalent to the 
United Kingdom concept of administration or administra-
tive receivers, or to the United States concept of Chapter 11 
proceedings. Cayman Islands companies can, however, be 
liquidated in one of two ways: (i) voluntarily; and (ii) under 
the supervision of the court. Each involves the appointment 
of a liquidator who is in charge of realising the company’s 
unsecured assets, identifying its unsecured creditors and the 
amounts they are owed, and distributing the assets (or the 
proceeds from their realisation) to the company’s creditors 
and shareholders. Speci�c statutory provisions also exist to 
enable provisional liquidation to be used as a restructuring 
tool. �is allows a restructuring of the company to be pur-
sued with the bene�t of a moratorium on creditor action 
(although a secured creditor will be able to enforce its secu-
rity in accordance with its terms).

Compromises can be made with shareholders and/or 
creditors by way of a scheme of arrangement, which is a 
court-supervised arrangement between a company and its 
members or its creditors (or classes thereof), and which 
is broadly equivalent to a Chapter 11 Plan of Reorganiza-
tion. A scheme can be used to e�ect, among other things, a 
(friendly) takeover or a privatisation. A shareholder scheme 
can, for example, e�ect the cancellation or redemption of a 
company’s shares, or their transfer to a third party, for the 
consideration and on the terms set out in the scheme itself. A 
creditors’ scheme can be used to e�ect a debt restructuring, 
including (for example) a debt-for-equity swap. �e scheme 
process involves meeting(s), convened by the court, of each 
of the relevant class(es) of members or creditors whose rights 
are to be subject to the scheme. For the scheme to proceed 
to be approved by the court, the majorities which must be 
achieved at the meeting of each class of members or credi-
tors at the meeting are: (i) 50% + 1 in number; and (ii) 75% 
in value. �e principal bene�t of a scheme is that if all the 
necessary majorities are obtained and hurdles are cleared, 
and the court approves the scheme, the terms of the scheme 
become binding on all members of the relevant class(es) of 
shareholders or creditors, whether or not they: (i) received 
notice of the scheme; (ii) voted at the meeting; (iii) voted for 
or against the scheme; and (iv) changed their minds a�er-
wards. 

6.2 Impact of Insolvency Process
Secured creditors, with respect to secured property, rank 
senior to unsecured or trade creditors in an insolvency, at 
least with respect to secured property, and (in the absence 
of some sort of a scheme of arrangement) all creditors rank 
ahead of equity. Some preferred creditors (for example, sev-
erance pay, medical health insurance premiums related pay-
ments and certain salaries due to employees) rank ahead of 
all secured creditors as a matter of law, although these are 
generally not relevant in the context of international project 
�nance transactions. 

6.3 Priority of Creditors
Parties are usually paid in the following order of priority on 
a company’s liquidation:

•	severance pay claims (for employees working in the Cay-
man Islands);

•	�xed charge holders;
•	costs and expenses of the liquidation;
•	preferential debts (including certain fees and taxes due to 

the Cayman Islands Government);
•	�oating charge holders;
•	unsecured, unsubordinated provable debts (ie, ordinary 

unsecured creditors);
•	subordinated creditors;
•	post-liquidation interest (where the liquidation lasts for 

more than six months);
•	non-provable liabilities;
•	shareholder claims pursuant to non-paid redemptions;
•	preference shareholders;
•	shareholders.

Secured creditors should be able to enforce their security 
outside of the insolvency proceedings, as Section 142(1) of 
the Companies Law (2018 Revision) provides as follows:

(1) Notwithstanding that a winding-up order has been made, 
a creditor who has security over the whole or part of the 
assets of a company is entitled to enforce his security with-
out the leave of the Grand Court of the Cayman Islands and 
without a reference to a liquidator. 

�e priority of competing security interests is fact-speci�c, 
and depends on the nature of the security interest granted 
and the lex situs of the underlying asset subject to the inter-
est.

6.4 Risk Areas for Lenders
Lenders should be particularly mindful of the following 
areas:

Corporate Bene�t

In respect of the granting of guarantees or security inter-
ests, the directors of the company providing them should 
be satis�ed that such granting is in the best interests of the 
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company as a whole (where the company derives a com-
mercial bene�t from the underlying transactions, this will 
usually be the case).

Clawbacks

Certain provisions of the Companies Law (2018 Revision), 
which also extend to LLCs and exempted limited partner-
ships, dealing with potential avoidance actions may be rel-
evant on an insolvency. �ese include:

Voidable preferences

In accordance with Section 145(1) of the Companies Law 
(2018 Revision), every conveyance or transfer of property or 
charge therein, every payment, every obligation and every 
judicial proceeding made, incurred, taken or su�ered by any 
company which is unable to pay its debts as they become due 
from its own monies in favour of any creditor, with a view 
to giving that creditor a preference over the other creditors, 
will be invalid if made, incurred, taken or su�ered within 
six months immediately preceding the commencement of 
a liquidation. 

Transaction at an undervalue under the Companies law 

(2018 Revision)

In accordance with Section 146(2) of the Companies Law 
(2018 Revision), every disposition of property made at an 
undervalue by or on behalf of a company with intent to 
defraud its creditors shall be voidable at the instance of its 
o�cial liquidator.

If, in the course of the winding-up of a company, it appears 
that any business of the company has been carried on with 
intent to defraud creditors of the Company or creditors of 
any other person or for any fraudulent purpose, the liquida-
tor may apply to the court for a declaration under Section 
147(1) of the Companies Law. 

Fraudulent disposition under the Fraudulent Dispositions 

Law (1996 Revision)

Under the Fraudulent Dispositions Law (1996 Revision), 
every disposition of property made with an intent to defraud 
and at an undervalue shall be voidable at the instance of the 
creditor thereby prejudiced. 

Unenforceable Penalties

While there are no usury or interest limitation laws in the 
Cayman Islands which would limit the recovery of payments 
from a Cayman Islands company, one exception to this gen-
eral principle is that obligations to make payments that could 
be considered penal in nature are not enforceable as a matter 
of Cayman Islands law. 

Capacity and Authority

Where applicable, a company’s constitutional documents 
should be reviewed to ensure that any loans to directors 
are capable of being entered into and have been properly 
authorised. 

�in Capitalisation and Financial Assistance

Under the laws of the Cayman Islands there are no thin-
capitalisation rules and there is no statutory or common-law 
rule which prohibits a company giving �nancial assistance 
to any person for the acquisition of its shares. However, the 
directors must ensure the transaction is in the best interests 
of the company and is carried out on a proper commercial 
basis, otherwise the transaction may be impugned on the 
basis of breach of the directors’ �duciary duties.

6.5 Entities Excluded from Bankruptcy 
Proceedings
Neither companies nor LLCs are excluded from proceed-
ings under any applicable laws or regulations (including the 
Companies Law (2018 Revision) and the Limited Liability 
Companies Law (2018 Revision)).

7. Insurance

7.1 Restrictions, Controls, Fees and/or Taxes on 
Insurance Policies
All persons carrying on or desiring to carry on insurance 
business (including reinsurance business) in or from within 
the Cayman Islands need to be licensed under the Insurance 
Law, 2010 (as amended). However, insurance for interna-
tional project �nance transactions is provided by insurers 
outside the Cayman Islands. �ere are no Cayman Islands 
law restrictions, controls, fees and/or taxes on insurance 
policies over project assets located outside of the Cayman 
Islands. 

7.2 Foreign Creditors
Assuming the insurance is being provided by insurers out-
side the Cayman Islands and is in respect of project assets 
located outside the Cayman Islands, there are no Cayman 
Islands law restrictions on insurance policies over project 
assets being payable to foreign creditors.

8. Tax

8.1 Withholding Tax
Payments of principal, interest or other payments made to 
lenders are not subject to withholding tax as a matter of Cay-
man Islands law. 
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8.2 Other Taxes, Duties, Charges
�e Cayman Islands currently has no form of income, cor-
porate or capital gains tax and no estate duty, inheritance 
tax or gi� tax. No stamp or similar taxes are payable, unless 
the relevant transaction documents are executed or brought 
into the Cayman Islands. �e amount of any such stamp 
duty depends on the type of document and the assets that 
are subject to the security interest (in the case of transac-
tion documents that create security), and would typically 
not constitute a material amount. 

8.3 Limits to the Amount of Interest Charged 
�ere are no usury or interest limitation laws in the Cayman 
Islands which would limit the recovery of payments from 
a Cayman Islands company (subject to a limited number 
of exceptions – for example, arrangements that constitute 
penalties will not be enforceable).

9. Applicable Law

9.1 Project Agreements
Project agreements are usually governed by the law of the 
jurisdiction in which the project assets are located.

9.2 Financing Agreements
In international project �nance transactions, US or Eng-
lish law is almost invariably chosen as the governing law 
for �nancing agreements. Security agreements that create 
security over local assets outside these jurisdictions are usu-
ally governed by the laws of the jurisdiction in which those 
local assets are located. 

9.3 Domestic Laws
In the case of the orphan note-issuing vehicles described 
above that are commonly used for international project 
�nance transactions, their equity interests are usually owned 
by a licensed Cayman Islands trust company (in its capacity 
as share trustee on trust for charitable purposes). �e trust 
is created through a declaration of trust. �is declaration of 
trust, the constitutional documents of the vehicle and the 
local service agreements are usually (and in some cases are 
required to be) governed by Cayman Islands law. 
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